STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
Rl CHARD JOHN OLLG,
Petitioner,
VS. Case No. 02-4445

DEPARTMENT OF | NSURANCE,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was conducted in this case on February 28,
2003, in Tal | ahassee, Florida, before Suzanne F. Hood,
Adm ni strative Law Judge with the Division of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Mark D. Dreyer, Esquire
747 Jenks Avenue, Suite G
Panama City, Florida 32401

For Respondent: Elenita Gonez, Esquire
Departnment of Financial Services
Di vi sion of Legal Services
200 East Gai nes Street
612 Larson Buil di ng
Tal | ahassee, Florida 32399-0330

STATEMENT OF THE | SSUE

The issue is whether Respondent properly denied
Petitioner's application for certification as a firefighter

after Petitioner failed to successfully pass the practica



portion of the M ninum Standards Exam nation pursuant to
Sections 633.34 and 633.35, Florida Statutes, and
Rul es 4A-37.056 and 4A-37.062, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

In a letter dated June 4, 2002, Respondent Departnent of
| nsurance (Respondent) denied Petitioner Richard John Alo's
(Petitioner) application for certification as a firefighter
because he had failed the practical portion of the initial
exam nation and the retest exam nation. On or about June 18,
2002, Petitioner filed a tinely request for an infornmal
adm ni strative proceedi ng.

On July 19, 2002, Respondent filed a Mdtion to Amend Deni al
Letter, together with a First Amended Denial Letter.
Respondent's Hearing Oficer granted the notion by O der dated
July 23, 2002.

On Sept enber 23, 2002, Respondent's Hearing Oficer issued
a Witten Report and Reconmended Order denying Petitioner's
application for certification as a firefighter. The Witten
Report and Recommended Order al so provided that Petitioner nust
nmeet the requirenents of Rule 4A-37.056, Florida Adm nistrative
Code, before taking additional exam nations.

On Cctober 29, 2002, Respondent issued an Order finding
that the Witten Report and Recommended Order and the record of

the informal proceeding presented disputed issues of nateri al



fact. Accordingly, Respondent referred this case to the
D vision of Adm nistrative Hearings on Novenber 1, 2002.

The parties filed a Joint Response to Initial Order on
November 26, 2002. n Decenber 4, 2002, the parties filed a
Joi nt Response to Request for Additional Dates. A Notice of
Heari ng dated Decenber 4, 2002, schedul ed the hearing for
February 28, 2003.

During the hearing, Petitioner testified on his own behalf
and presented the testinony of one additional wtness.
Respondent presented the testinmony of one witness. The parties
presented 10 joint exhibits, which were admtted into evidence.

A Transcript of the proceeding was filed on March 14, 2003.

Respondent filed its Proposed Reconmended Order on
March 24, 2003. Petitioner filed his Proposed Recomrended O der
on March 27, 2003.

FI NDI NGS OF FACT

1. Petitioner has served as a voluntary firefighter in Bay
County, Florida, for approximately nine years. He first applied
for certification as a firefighter in Cctober 2001.

2. In order to be certified, Petitioner was required to
successfully conplete the M ninmum Standards Course. The course
consists of taking a m nimum of 360 hours of training at an

approved school or training facility.



3. After conpleting the training course, Petitioner was
required to take the M ni mum St andards Exam nation, which is
structured in two parts: a witten portion and a practi cal
portion. The practical portion consists of four sections
i ncludi ng the Sel f-Contai ned Breathing Apparatus (SCBA), the
hose pull, the | adder operation, and the fire ground skills.

4. The purpose of the practical portion of the examis to
sinmulate real fire ground scenarios. To pass the four practical
evol utions, an applicant nust achieve a score of at |east 70
percent on each one.

5. Each evolution of the practical exam has certain steps
that are mandatory. Failure to conplete a nandatory step
results in automatic failure of that portion of the exam

6. The mandatory steps for the SCBA evol ution include the
following: (a) conplete the procedure in not nore than one
m nute and forty-five seconds; and (b) activate the PASS device
in the automatic position.

7. After conpleting the M ninmm Standards Course,
Petitioner took the Initial M ninmum Standards Exam nation on
May 1, 2002. He was well rested on the day of the test, having
sl ept approxi mately eight hours the night before. Petitioner
passed the witten portion of the exambut failed the practical
portion of the initial exam because it took hi mone mnute and

fifty-nine seconds to conplete the SCBA evol ution.



8. In a nmenorandum dated May 7, 2002, Respondent formally
advi sed Petitioner that he had failed the SCBA portion of the
practical exam because he exceeded the maximumtinme for the
procedure. The nenorandum al so stated as follows in pertinent
part:

| mportant information about retesting and

certification renewal is enclosed. Please
read it carefully.

You have automatically been schedul ed for

t he next avail abl e exam nation, and witten
notification indicating your test date and
| ocation is enclosed. You are not required
to call the Bureau for scheduling. Thank
you. (Enphasis provided)

9. In another nenorandum dated May 7, 2002, Respondent
advi sed Petitioner that he was scheduled to re-take the SCBA
portion of the practical exam nation at the Florida State Fire
College in Ccala, Florida, on May 24, 2002, at 8:00 a.m The

menor andum i ncl uded the follow ng rel evant information:
| f you are unable to take the exam nation on
t he assigned date, please advise the Bureau
and we will reschedule you for the next
exam nati on.

Note: You nust retest within six (6) nonths
of the original test date.

10. Al an applicant has to do to reschedule a retest exam
is to call Respondent's Bureau of Fire Standards and Trai ning
and request to be reschedul ed. Respondent does not require

applicants to provide a justifiable reason in order to be



rescheduled. It is a routine and standard practice for
Respondent to reschedul e exans.

11. Sone applicants fail to show up for their retest exam
wi t hout calling Respondent. 1In that case, Respondent
automatically reschedul es the retest.

12. Applicants nust take their retest exanms within six
mont hs of their initial examdates. Applicants that fail to
nmeet this requirenment nust repeat the training course.
Respondent rem nds applicants of these requirenments when they
call to reschedule retests or fail to show up for retest, and
the next retest examdate falls outside of the six-nmonth w ndow.
| f applicants still wish to reschedul e retests outside the
si x-nonth wi ndow, Respondent wi |l accommodate the requests.

13. The next exam date that Petitioner could have taken
his retest was in Septenber 2002, which would have been within
t he six-nonth w ndow.

14. Petitioner testified that he call ed Respondent on
May 16, 2002, to reschedule his retest because May 24, 2002, was
not convenient with his work schedule. Petitioner also
testified that an unidentified female in Respondent's office
told himthat he could not change the date of his retest.
Petitioner's testinony in this regard i s not persuasive.

15. Petitioner's job involved working the "graveyard

shift" at the Panama City Airport, |oading and unl oadi ng pl anes.



On May 23, 2002, Petitioner began working at 2:00 a.m He
finished his shift at approximately 1: 00 p.m Petitioner then
i mredi ately | oaded his gear and began the trip to Ccal a,

Fl ori da.

16. The trip took about six hours, due to a traffic jamin
Tal | ahassee, Florida. He arrived in Ccala at approxi mtely
8:00 p.m EST, located the testing site, and checked into a
not el .

17. Petitioner reported to the testing site the next
nmorning. He did not tell any officials at the testing site that
he was too tired to take the test.

18. Petitioner failed the retest of the SCBA portion of
the exam Petitioner's tinme for the retest of the SCBA
evol ution was two mnutes and twel ve seconds. Additionally,
Petitioner had point deductions for failing to conplete the
"seal check" and failing to properly don and secure all personal
protective equi pnment correctly.

19. In a letter dated May 26, 2002, Petitioner alleged
t hat Respondent had denied his request for a different test
date. Petitioner clainmed that fatigue had prevented himfrom
succeeding at the test. He requested another opportunity to
retest the SCBA evolution within the required six-nonth period.

20. Shortly thereafter, Fire Chief TimMGarry fromthe

Thomas Drive Fire Departnent on Panama City Beach, Florida,



cal |l ed Respondent's Field Representative Supervisor, Larry
McCal . During that conversation, M. MCall told Chief McGarry
that Petitioner could have decided not to show up for the
retest.

21. In a letter dated June 3, 2002, M. MCall responded
to Petitioner's letter. In the letter, M. MCall stated that
t he question of whether Respondent erroneously denied
Petitioner's request to reschedule the retest would be cl osed
unl ess Petitioner could provide nore specific details.

22. In a nenorandum dated June 6, 2002, Respondent
formal |y advised Petitioner that he had failed the retest.

23. In a letter dated June 6, 2002, Petitioner stated that
he coul d not renenber the name of the person he spoke to when he
requested a change in his retest date. Once again, Petitioner
requested an opportunity to take the retest.

24. M. MCall spoke to Petitioner in a telephone call on
June 18, 2002. During that conversation, Petitioner indicated
that he would file his Election of Rights form requesting an
adm ni strative proceeding.

CONCLUSI ONS OF LAW

25. The Division of Admnistrative Hearings has
jurisdiction over the parties and the subject matter of this

proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.



26. Petitioner has the burden of proving by the
preponderance of the evidence that Respondent inproperly denied
his application for certification as a firefighter. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349 (Fla. 1st DCA

1977) (Burden of proof, apart fromstatute, is on party asserting
affirmati ve of issue before adm nistrative tribunal).
27. Section 633.35, Florida Statutes, states as follows in

rel evant part:

633.35 Firefighter training and
certification.--

(1) The division shall establish a
firefighter training programof not |ess
t han 360 hours, adm nistered by such
agencies and institutions as it approves for
t he purpose of providing basic enpl oynent
training for firefighters. .

(2) The division shall issue a
certificate of conpliance to any person
satisfactorily conplying with the training
program establ i shed in subsection (1), who
has successfully passed an exam nation as
prescri bed by the division, and who
possesses the qualifications for enploynment
ins. 633.34.

(4) A person who fails an exam nation
gi ven under this section may retake the
exam nation once within 6 nonths after the
ori gi nal exam nation date.

28. Rule 4A-37.056, Florida Adnmi nistrati ve Code, states as

follows in pertinent part:



4A- 37. 056 Specifications for Certifiable
Tr ai ni ng.

To be recogni zed for certification as a
firefighter by the Division, training shal
be obtai ned under the conditions as
specified herein. . . .

(1) The training shall take place in a
training center or facility approved for
such training by the Bureau of Fire
St andards and Trai ni ng.

* * %

(6) All tests, both witten and practical,
given during training shall require
mai nt enance of a percentage score of not
| ess than 70% on each subject listed in the
prescribed Firefighter I and Firefighter I
courses. If a mninumscore of 70%is not
achi eved on any test, the student shall be
afforded a one-tine nake up exami nation to
achieve the required 70% Tests used shal
be designed to enconpass all the significant
contents of the subjects being taught.

(a) In order to sit for the state
exam nation, the information required by
Sections 633.34 and 633.35, Florida
Statutes, nust be furnished to the Bureau of
Fire Standards and Trai ni ng.

(b) State exam nations, consisting of a
witten and a practical part, shall be
adm ni stered by a Field Representative of
t he Bureau of Fire Standards and Traini ng
and shall enconpass all conponents of the
Firefighter | course for Firefighter I
testing and all conponents of both
Firefighter I and Firefighter Il courses for
State Certification as a Firefighter. The
70% score requirenents for both witten and

practical exam nations shall prevail in this
testing environnment as well.
(c) The state exam nation will be

adm ni stered at the local training facility.
Whenever possible, the Bureau of Fire

St andards and Training will schedule the
state exam nati on date at the conveni ence of
the training facility.
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(d) Only one retake of the state
exam nation is permtted. Retakes of the
practical portion of the examnation will be
offered only at the Florida State Fire
Col I ege during the nonths of February, My,
Sept enber, and Novenber. Retakes of the
witten portion of the exam nation wll be
of fered at the Regional Testing Sites in
February, My, Septenber, Novenber and
nonthly at the Florida State Fire Col |l ege.
Students nust be pre-registered at |east 10
busi ness days prior to the date of the
exam nati on

(e) The retake of the Firefighter |
Certification Exam nation nust be taken
within 6 nonths of the initial exam nation

dat e.
29. In this case, Petitioner does not deny that he failed
the retest of the SCBA evolution. Instead, he argues that

Respondent refused to change the date of his retest and,
t herefore, should be estopped from denying his application.
Petitioner seeks a third opportunity to pass the SCBA evol ution
wi t hout having to repeat the training course.

30. During the hearing, Petitioner was unable to identify
t he nane of the person he allegedly spoke to on May 16, 2002.
There is no evidence that the person he allegedly spoke to had
authority to speak on Respondent's behal f.

31. Petitioner chose to take his retest as scheduled. He
did not attenpt to contact someone in authority to discuss the
obvi ous contradiction between the statenent in the May 7, 2002,
menor andum and the all eged statenent by the unidentified person

regardi ng reschedul i ng exam nations. He did not inform anyone
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in authority on the day of his examthat he was fati gued and
needed to reschedul e the test.

32. There is insufficient evidence to prove that
Respondent inproperly denied Petitioner's application. The
facts of this case do not support the application of estoppel
agai nst Respondent.

RECOMVENDATI ON

Based on the forgoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Respondent enter a final order denying Petitioner's
application.

DONE AND ENTERED this 10th day of April, 2003, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 10th day of April, 2003.
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COPI ES FURNI SHED

El enita Gomez, Esquire

Depart ment of Financial Services
Di vision of Legal Services

200 East Gaines Street

612 Larson Buil di ng

Tal | ahassee, Florida 32399-0330

Mark D. Dreyer, Esquire
747 Jenks Avenue, Suite G
Panama City, Florida 32401

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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